IN THE UNI TED STATES BANKRUPTCY COURT

FOR THE SOUTHERN DI STRI CT OF I LLINO S
| N RE: I n Proceedi ngs
Under Chapter 7
JACQUELI NE SM TH,
No. BK 92-30515

Debt or (s).

N e e e N N

DONALD M SAMSON, Trust ee,
Pl aintiff,

V. ADVERSARY NO.

)
)
)
g
) 94- 3013

LAWRENCE R. PROKOPF and PROKOPF)
FAM LY PARTNERSHI P, a Limted)
Part ner ship, )
)

Def endants. )

OPI NI ON

The Chapter 7 trustee filed this adversary proceedingto recover
property held by alimted partnership formed by debt or, Jacqueline
Sm th, and her brother, Law ence Prokopf. Count | of thetrustee's
anended conpl ai nt seeks to avoid as a fraudul ent conveyance the
debtor' s transfer of propertytothelimted partnership, known as the
Prokopf Fam |y Partnership.! Count Il of the conplaint, whichis at
issueinthis proceeding, seeksto dissolvethelinited partnership

pursuant to Illinois law for failure to conply with partnership

1 Count | is brought pursuant to 11 U.S. C. 8544(b) and Il linois'
Uni f orm Fraudul ent Conveyance Act, 740 ILCS 160/5 (1994).



pur poses or, alternatively, to have the debtor's interest in the
partnership property reconveyed t o her bankruptcy est at e because of the
invalidity of the partnership.

Def endant s, Lawr ence Prokopf and t he Prokopf Fam |y Part nershi p,
filedamtiontodismss Count Il of thetrustee's conplaint. The
Court subsequently construed the def endants' notion as a notion for
sunmary j udgment pursuant to Rule 12(b)(6) of the Federal Rul es of
Civil Procedure. See Fed.R Gv.Proc. 12(b)(6).2 The trustee has not
filed a cross-notion for summary judgnent.

The undi sputed facts are as follows: 1n July 1990, the debtor and
her brother entered into a witten agreenment to forman Illinois
limted partnership. The stated purpose of thelimted partnership,
whi ch was t o oper at e under t he name "Prokopf Fam |y Partnership," was

"[t]o hold and invest famly real estate,” with "[t]he general
character of . . . [its] business"” being "to hold, devel op and | ease
real estate and equi pnment, and conduct a general business as thereto
rel ated."” Contenporaneous withenteringintothelimted partnership
agreenment, and as their initial capital contributions to the
partnership, Law ence Prokopf and t he debtor each conveyed to t he

limted partnership his or her undivi ded one-hal f interest incertain

real estate val ued at $50, 000, whi ch bot h occupi ed as a resi dence.

2 Rule 12(b)(6), made applicabl e to this proceedi ng by Bankr upt cy
Rul e 7012(b), provides that when, onanotiontodismss for failureto
state a cl ai mupon whichrelief can be granted, matters outsidethe
pl eadi ngs are presented to and not excl uded by the court, the notion
shall be treated as one for summary judgnment and di sposed of as
provided in Rule 56. See Fed.R Civ.Proc. 56.



Law ence Prokopf was desi gnated as the general partner andas alimted
partner with a 50%i nterest inthelimted partnership, and t he debtor
was designated as alimted partner hol di ng the remai ni ng 50%i nterest.?3

The i mted partnershi p agreenent provi ded that the partnership
woul d continue for twenty-five years fromits i nception, unl ess sooner
term nated by | aw, by the sal e, di sposition or abandonnent of all of
its property interests, or by dissolutionandtermnationin accordance
with the partnership agreenent. Duringits existence, nolimted
partner coul d wi t hdraw or demand t he return of any part of his or her
capital contribution except upon di ssolution of the partnership.
However, no further capital contributions were required fromthe
partners unless all partners agreed.

The partnership agreenment allowed alimted partner tosell his
or her economc interest inthe partnershiptoathirdparty but only
after first offeringtheinterest tothe partnership for purchase. The
agreenment providedthat if saletoathirdparty didtranspire, the
third party woul d not beconme a |limted partner unl ess t he general
partner gave his consent and certain other requirenents were net.

The partnershi p agreenent further provi ded that the bankruptcy of
a limted partner would not dissolve the Iimted partnership.
Di ssol uti on woul d t ake pl ace only upon t he occurrence of certain events

set forthinthe partnership agreenent, one of which was t he entry of

3 Subsequently, on Cctober 11, 1990, Lawr ence Prokopf execut ed
an amendnent to the partnership agreenent, addi ng his son, Chri stopher
Scott Prokopf, as alimted partner and transferring to hima 20%
interest inthe partnership derived fromthe 50%i nterest of Law ence
Pr okopf .



a di ssolution decree or judicial order by a court of conpetent
jurisdiction. Inthe event of dissolutionandfinal termnation, the
general partner was to wind up the partnership affairs, sell all
assets, pay all liabilities and di stribute any renai ni ng nonies to the
partners.

In Count Il of the trustee's conpl ai nt seeki ng di ssol ution of the
limted partnership, thetrustee allegesthat Illinoislawrequires a
limted partnershipto be a business entity whose purposeis to conduct
busi ness and t hat t he Prokopf Fam |y Partnership has failed to act as
alimted partnership because its purposeis to holdtitletothe
resi dence rat her than to conduct busi ness. The trustee further asserts
t hat t he debt or and Law ence Prokopf have failed to treat t he residence
as partnership property inthat they have not nai ntai ned a partnership
bank account and have used personal funds to pay for taxes, insurance,
and upkeep of the residence. The trustee contends that since the
partnershipis not conducting busi ness nor conplyingwithits stated
partnershi p purposes, he is entitled, as holder of the debtor's
interest inthelimted partnership, to dissolution of the partnership
pursuant tolllinoislaw. Alternatively, he argues that thereis no
valid partnership and that he is entitled to have the debtor's
undi vi ded one-hal f interest inthereal estate reconveyed fromthe
limted partnershiptothe bankruptcy estate or to have t he debtor's
conveyance of this interest to the |limted partnership set aside.

The defendants seek summary judgnent on Count 11 of the



conmplaint,4setting forth afive-fold argument in support of their
noti on. The def endants contend, first, that the bankruptcy trustee of
alimted partner may not seek di ssol uti on of the partnership because
the estate'sinterest is confinedtothe personal property interest
which the limted partner holds in partnership property. This
argunment, whichis jurisdictional innature, requires the Court to
det erm ne what property interest isincludedinthe bankruptcy estate
of the debtor as limted partner.

Alimted partnershipis a"[t]ype of partnership conprised of one
or nore general partners who nanage [the] business and who are
personal ly |iable for partnership debts, and one or nore limted
partners who contri bute capital and share in profits but who take no
part inrunning [the] business andincur noliability withrespect to

part nershi p obl i gati ons beyond contribution.” Black's LawDi ctionary

928 (6th ed. 1990).5 Alimted partner isgrantedlimtedliability for

4 The standard used by t he Court in determ ni ng whet her to grant
sunmary judgnment is firmy established. "The burdenis on the novant
to show'that thereis nogenuineissue of material fact and that heis
entitledtojudgnent as a matter of law,' and '[a] ny doubt as tothe
exi stence of a genuineissuefor trial is resolved agai nst the noving
party.'" LaScolav. US Sprint Comunications, 946 F. 2d 559, 563 (7th
Cir. 1991) (quoting NewBurnhamPrairie Hones, Inc. v. Village of
Burnham 910 F.2d 1474, 1477 (7th Cir. 1990)).

> Alimtedpartnershipis definedby lllinois" Revised Uniform
Limted Partnership Act, 805 ILCS 210/100 et seqg. (1994), as "a
partnership formed by 2 or nore persons under the laws of this State
and having one or nore general partners and one or nore limted
partners.” 805 ILCS 210/101(7). This Act and Illinois' Uniform
Partnership Act, 805 I LCS 205/ 1et seq. (1994), are deened part of a
limted partnershi p agreenent to t he sane extent as t hough expressly
referredto or incorporatedinthe contract betweenthelimted and
general partners. See State FarmMiut. Auto Ins. v. Hanover Dev. Corp.,
391 N. E. 2d 562, 566 (II1l. App. Ct. 1979); Inl and Real Estate Corp. v.

5



partnershi p debt i n exchange for relinquishing participationinthe

control of the business. 805 1LCS210/303; see, e.q., Allenv. Anber

Manor Apartnents Partnership, 420 N. E. 2d 440, 445 (I11. App. C. 1981).

Alimted partner'sinterest inthe partnership of which he or she
is anmenber i s personal property. 8051LCS 210/701. It consists of
the "partner's share of the profits andlossesof . . . [the] |imted
partnership and the right toreceive distributions of partnership
assets.” 8051LCS210/101(10). It isthis economcinterest whichis
included inthe limted partner's bankruptcy estate and not any

speci fic asset owned by the partnershipitself. See, e.qg., Matter of

Pentell, 777 F.2d 1281, 1285 (7th Cir. 1985); Inre A szewski, 124 B.R

743, 746 (Bankr. S.D. Chio 1991).
However, therights of alimted partner consi st of nore than his
or her right tosharein partnershipinconme andinthe distribution of

partnership assets. See, e.g., Inre Priestley, 93 B.R 253, 257-58

(Bankr. D. NNM 1988). Alimted partner al so has contractual rights

arising fromthe partnershi p which include "the right to have full

information. . . andto have the sane rights as a general partner in
reference to dissolutionandw nding up by a decree of court.” Curtis
v. Johnson, 234 N. E.2d 566, 572 (Ill. App. Ct. 1968); see ln re

Priestley, 93 B.R at 257-58; 805 I LCS 210/ 305; 805 | LCS 210/ 802; 805

Christoph, 437 N. E. 2d 658, 662 (111. App. Ct. 1981); 3 Alan R Bronberg
& Larry E. Ri bstein, Bronberg and R bstein on Part nershi ps, 8§ 12. 05(e),
at 12:69 (1994) ("[t]he agreenent is saidtoinclude or incorporatethe
statute under which it is drawn").




| LCS 210/ 803. Wienalimted partner is adebtor in bankruptcy, these
rights are |l egal or equitableinterests of the debtor withinthe anbit
of 11 U S. C 8541(a)(1)®and becone property of the bankruptcy estate.
See, e.qg., Inre Antonelli, 29 C.B.C. 2d 935, 943 (4th Cir. 1993)

("[b]loththe econom cinterest inthe partnerships andtheright to
participationinthe managenent of the partnerships' affairs vestedin
the estate” of the debtor who was a general partner in several

partnerships); Inre Cardinal Indus., Inc., 105 B. R 834, 848-849

(Bankr. S.D. Ohio 1989); Matter of Plunkett, 23 B. R 392, 393-394
(Bankr. E.D. Ws. 1982) (any rights, benefits or duties flow ng from
the partner’'s contract with the partnership constitute property of the
estate).

The deci sions cited by the defendants, | nre Funneman, 155 B. R

197 (Bankr. S.D. Il1. 1993), and Turner v. Central Nat'l Bank of

Mattoon, I11., 468 F.2d 590 (7th G r. 1972), do not provi de ot herw se.

I n Funneman, this Court rul ed t hat because a partnershipis aseparate

entity which hol ds propertyinits ownright, the Chapter 7 trustee of

6 Section 541(a)(1) provides, in pertinent part:

(a) The commencenent of a case under
section 301 . . . of this title creates an
estate. Such estate is conprised of all the
follow ng property, wherever |ocated and by
whonever hel d:

(1) Except as provided in
subsections (b) and (c)(2) of this
section, all legal or equitable
interests of the debtor in property
as of the commencenent of the case.

11 U.S.C. §541(a)(1).



a debtor partner could not sell real estate belonging to the
partnership but was limtedto sellingthe partner's personal property
interest inthe partnership. Funneman, 155 B. R at 200. Simlarly, in
Turner, the Seventh Circuit Court of Appeal s held that the Chapter 7
trustee of a debtor partner could not recover, as a preferenti al
transfer, nonies paidto acreditor by the partnershi p frompartnership
funds. Turner, 468 F. 2d at 591. The court, noting that the partner
had no interest in specific partnership property, ruled that the
trustee's interest in partnership property was limted to the
i ndi vi dual partner's share of partnership property, if any, renai ni ng
after paynment of partnership debts. |[|d.

Bot h Turner and Funneman ar e di sti ngui shabl e fromt he present case

inthat they were concerned with the ability of the trustee of the
debtor partner to reach specific assets which bel onged to the
partnership. In contrast, the present case is concerned with the
limted partner's right to obtain dissolutionof the partnership--a
ri ght which belongs to the individual partner and not to the
partnership. Neither Turner nor Funneman st ands for the proposition
that a debtor'srights as a partner are limted exclusively to the
debt or's personal property interest inthe partnership. The Court
finds, accordingly, that the debtor'sright, aslimted partner, to
seek judicial dissolutionof the partnershipis property of her estate
over which the Court has jurisdictionandthat thetrusteeinthis case
i s not precluded fromseeki ng judicial dissolutionof the partnership
by reason of exclusion of this right fromthe debtor's estate.

I n a second but rel ated argunent, the def endants contend t hat

8



because of therestrictions ontransfer containedinthe partnership
agreenent, only a partner may seek di ssol uti on of the partnership and
the trustee may not stepintothe shoes of the debtor partner for this
pur pose. The defendants refer to | anguage i n the agreenment which
prohibits atransferee or assignee of alimted partner's interest from
becomng alimted partner without, anong ot her t hings, the consent of

t he general partner tothe substitution. The defendants argue t hat

thisrestrictiononthe debtor's ability to substitutelimted partners
applies as well to prevent her bankruptcy trustee fromsucceedi ngto
t he debtor's right under t he partnershi p agreenent to obtain judicial

di ssol uti on.

As di scussed above, the debtor's contractual rights under the
part nershi p agreenent--including theright to seek judicial dissolution
of the partnership--are assets of the estate pursuant to § 541(a)(1).
The restrictions ontransfer or assi gnment contai ned inthe partnership
agr eenent do not prevent the vesting of the debtor's contractual rights
in the bankruptcy estate because 8 541(c)(1)(A) "'invalidates
restrictions onthe transfer of property of the debtor, in order that

all of theinterests of the debtor will becone property of the estate

.""7 1n re Baquet, 61 B.R 495, 498 (Bankr. D. Mont. 1986)

! Section 541(c)(1)(A) provides, in pertinent part:

(c)(1) TJ[Aln interest of the debtor in
property becones property of the estate under
subsection (a)(1) . . . of this section
not wi t hst andi ng any provi si on i n an agreenent,
transfer i nstrunent, or applicabl e nonbankrupt cy
| aw - -

(A) that restricts or conditions

9



(quoting HHR Rep. No. 595, 95th Cong., 1st Sess. 369 (1977),
reprintedin1978 U.S. C. C. AN 5787, 6325). Thus, while 8541(c) (1) (A

does not invalidatethe restrictions as they apply to a subsequent
transfer of property fromthe estatetothird parties, therestrictions
are rendered voidvis-a-vis theoriginal transfer of propertytothe

estate. Seelnre Farners Markets, Inc., 792 F. 2d 1400, 1402 (9th Cir.

1986); In re Todd, 118 B. R 432, 434-35 (Bankr. D. S.C. 1989); 4

Collier on Bankruptcy, 8§ 541.22, at 541-115 n. 6 (15th ed. 1995).

Inthis case, theright toobtainjudicial dissolutionvestedin

t he debtor's estate upon her bankruptcy filing, see 4 Collier on

Bankruptcy, supra, Y 541.02, at 541-14 to 541-15, and the trustee, as

representative of her estate, id., succeededtothe debtor'sright to
bring this cause of action by operationof aw. A Chapter 7trusteeis
obligatedto "col |l ect and reduce t o noney the property of the estate .

" 11 U.S.C. 8704(1). In order tocarry out this |liquidation
process, the trustee succeeds to all causes of action held by the
debtor at the tinme the bankruptcy petitionisfiledand, as the sole
representative of the estate, has t he excl usi ve capacity to sue on

behal f of the estate. See 11 U. S.C. 88 323(a), 323(b);® Bankruptcy

transfer of such interest by the
debt or :

11 U.S.C. § 541(c)(1)(A).

8 Sectio n323(a) provides that "[t]he trustee in a case under
thistitleistherepresentative of the estate,” 11 U. S.C. 8§ 323(a),
vvnile§323(b) provides that [t]hetrustee. . . has capacity to sue .

" 11 U S. C. 8§ 323(b). Bankruptcy Rul e 6009 further provides
t hat "[w]jith or without court approval, the trustee . . . may .

conmence and prosecut e any acti on or pr oceedi ng i n behal f of ‘the estate

10



Estate of B.J. McAdans, Inc. v. Ralston Purina Co., 154 B.R. 809, 811

(N.D. Ga. 1993); see also Matter of Geise, 992 F. 2d 651, 655 (7th Gr.

1993); In re Lansberry, 177 B.R. 49, 55 (Bankr. WD. Pa. 1995); 2

Col lier on Bankruptcy, supra, 1 323.02 at 323-6, 323-8, 323-10. Thus,

once the trustee was appointedinthe present case, the debtor | acked

standi ng t o pursue judi ci al dissolutionherself. See B.J. McAdans;

Lanbert v. Fuller Co., 122 B.R 243. 245-46 (E.D. Pa. 1990); Harris v.

St. Louis Univ., 114 B.R 647, 648 (E.D. Mo. 1990). Contrary tothe

def endants' contention, therefore, thetrusteeisentitledtostepinto
t he debt or' s shoes to seek judi ci al di ssol ution of the partnership and,
i ndeed, istheonly party that nmay take such acti on on behal f of the
debt or partner.

The def endant s next assert that thelimted partnership agreenent
bet ween t he debt or and her brother i s an executory contract and t hat
the trustee relinquished any rights he m ght have had under the
contract to seek judicial dissolutionwhen he failedto assunethe
contract inatinely manner.® As aresult, the defendants contend, the

agreenment was rej ected by operation of | aw, and the trustee is w thout

before any tribunal."” Bankr. R 60009.

9 Section 365 of the Bankruptcy Code governs executory contracts,
allowing the trustee to assune beneficial and reject detrinental
contracts. See 11 U S.C 8365(a); Matter of Mdway Airlines, Inc., 6
F.3d 492, 494 (7th Cir. 1993); Inre Fitch, 174 B.R. 96, 100 ( Bankr.
S.D. Ill. 1994). 1In a Chapter 7 case, atrustee who wi shes to assune
an executory contract nust be expeditious. "[I]f the [Chapter 7]
trust ee does not assune or reject an executory contract . . . of the
debtor within 60 days after the order of relief, . . . then such
contract . . . is deened rejected.” 11 U.S.C 8365(d)(1).

11



standing to bring the present dissolution action.

A majority of courts that have consi dered whether a limted
partnershi p agreenment i s an executory contract have answered inthe
affirmati ve. However, these courts have either accepted the executory
contract characterization summarily or have dealt with [imted
partnershi p agreenents under whichthe limted partner has conti nui ng
financial obligations tothe partnership.? The Court is anare of only

one reported deci sion suggesting that alimted partnership agreenent

may not al ways be an executory contract. SeelnrelaVail, 144 B. R
897, 898 (Bankr. D. NN M 1992) (rejectingthe notionthat theinterest
of alimted partner in aland devel opment |imted partnership nust
al ways be an executory contract).

Al t hough t he Bankrupt cy Code does not definethe term the Court

of Appeal s for the Seventh G rcuit has defined "executory contract” to

10 See, e.9., Inre LeRoux, 167 B. R 318, 320 (Bankr. D. Mass.
1994) (no di scussion of remaining obligations of limted partner); In
re Priestley, 93 B.R at 258-59 (limted partners had continui ng
obligations to pay off notes for their capital contributions, to nake
fixed, nmonthly paynments for partnership costs, to continue to accept
t he services of the general partner, and to cone to an annual deci sion
toreinvest profitsinthe partnership or to demand distribution); ln
re Heafitz, 85 B.R 274, 282-84 (Bankr. S.D. N. Y. 1988) (limted
partner had continuing duty to satisfy prom ssory notes, torefrain
fromtaking part i nthe business, andtorefrainfromassigninghis
partnershipinterest without the requisite consent); I nre Corky Foods
Corp., 85 B. R 903, 904 (Bankr. S.D. Fla. 1988) (no discussion of
remai ning obligations of limted partner); Inre Rittenhouse Carpet,
Inc., 56 B. R 131, 132-33 (Bankr. E. D. Pa. 1985) (deci sion based on
assunptionthat |imted partnership agreenent i s an executory contract
wi t hout di scussion); Inre Harns, 10 B.R 817, 819-21 (Bankr. D. Col o.
1981) (quoting Wrknman v. Harrison, 282 F. 2d 693, 699 (10th G r. 1960))
(enphasi s deleted) (Iimted partners' obligations to nmake substanti al
future paynments hel d to be basis to find executory contract under Tenth
Circuit definitionthat "' neither party ha[d] conpl etely perforned and
the obligations of each remain[ed] conplex.'").

12



mean "a contract under whi ch t he bankrupt and t he ot her party both are
obl i gated, that such obligation remai ns unperformed by either party,
and that failure of either to conpl ete perfornmance woul d constitute a

mat eri al breach excusi ng t he ot her of performance.” (ouveiav. Tazbir,

37 F. 3d 295, 298-99 (7th Cir. 1994); seealsolnre Streets &Beard

Farm Partnership, 882 F.2d 233, 235 (7th Cir. 1989) (quoting V.

Countryman, Executory Contracts in Bankruptcy: Part I , 57 Mnn. L. Rev.

439, 460 (1974)) (an executory contract i s an agreenent "where 't he
obligation of both the bankrupt and the other party are so far
unperformed that the failure of either to conpl et e performance woul d
constitute a materi al breach excusi ng performance of the other.""). In
applying this definition, acourt nust |lookto statelawto determ ne

t he significance of the remaining obligations. See Matter of C& S

GainCo., 47 F.3d 233, 237 (7th Cir. 1995); Inre Fitch, 174 B. R at

101.
While the terns of each limted partnership vary, "alimted
partner's interest is essentially an investnent."” 3 Bronberg &

Ri bstein, supra, 8§ 12.01(a), at 12:7 (1994); see Kraner v. MDonald's

System Inc., 396 N. E. 2d 504, 508 (Il1. 1979). The Seventh Circuit's

definition of executory contract requires that a case-specific
exam nation of thelimted partnershi p agreenent be made t o det erm ne
whether the limted partner, after contributing capital, is purely a
passive investor or whether he or she owes substantial future
performance to the limted partnership.

Here, the debtor nade aninitial capital contributionto the

limted partnershi p when she deeded her interest inthe residenceto

13



the partnership. Thelimted partnership agreenent obligates her to
make no further capital contributions wi thout her consent and t he
consent of all other partners. Although the debtor, as alimted
partner, may not wit hdrawor demand t he return of any portion of her
capital contribution other than through di ssol ution of the partnership,
she has no nmaterial obligations|left to perform? Sheis nerely a
"passive contributor[] of capital."” 3 Bronberg & Ri bstein, supra, 8§
12.01(a), at 12:5.

The def endants, however, contend that thelimted partnership
agreenment i s an executory contract because it (1) provides for an
annual neeting of all general and limted partners at whi ch t he annual
financial statements and the financial condition of the partnership are
di scussed; (2) entitles any limted partner to request and receive
copi es of any i nteri mfinancial statenents prepared for the general
partner; (3) entitles any limted partner to seek judicial dissolution
of the partnership; and (4) places restrictionsonalimtedpartner's
abilitytosell hisor her [imted partnershipinterest without first
offering the interest to the partnership for purchase.

The first three provisions cited by the defendants refer torights

of thelimted partners and not to obligations whichbindthelimted

1 The limted partnershi p agreenent al |l ows t he general partner
totermnate theinterest of alimted partner and expel hi mor her
for, inter alia, failingto neet any witten comrtnent tothe general
partner. Denmandi ng the return of one's capital contributionwouldfall
withinthis category because it woul d vi ol ate t he part nershi p agr eenent
towhichthelimted partners are signatories. However, sincethe
partnershi p agreenment contains arenedy for this transgression, the
Court cannot concl ude t hat such an i nfracti on woul d excuse t he ot her
partners from perform ng.

14



partners. The partnership agreenent places no obligation on the
limted partners to attend the annual neetings. It nerely allows them
access to financial information which is presented at the annual

meetings or nore frequently throughinterimreports. It alsopermts
t hemt o obtain judicial dissolutionof the partnership. Should any
limted partner fail to exercise one or nore of theserights, the other

partners are wi t hout recourse because t here has been no breach of the
agreenent .

The questi on posed by t he "buy back" provision alsois easily
resol ved. Under this provision, alimted partner who has recei ved an
offer tosell his or her partnershipinterest nust extend a 120-day
opportunity tothe partnershipto purchase theinterest onthe sanme
terns as the offer. The | anguage does not create a perfornmance
obl i gation but nerely constrai ns the manner by whi ch a partner may
liquidate his or her holdings in the event such an occurrence
transpires.

Evenif the court assunes for the purposes of argunent that the
"buy back" provision constitutes a perfornmance obligation of the
limted partners, it isnot anmaterial obligation, asits violation by
t he debt or woul d not excuse performance by t he renai ni ng part ners under
t he partnershi p agreenent. As ageneral rule, Illinois!|lawrequires
t hat a contract breach be material tojustify nonperformance by the

other parties to the contract. See, e.qg., Sahadi v. Continental

Il linois Nat'l Bank and Trust Co. of Chi cago, 706 F. 2d 193, 196 (7th

Cir. 1983); Borys v. Rudd, 566 N. E. 2d 310, 315 (II1. App. Ct. 1990),

appeal denied, 575 N. E. 2d 911 (I11. 1991); Susnman v. Cypress Venture,

15



543 N. E. 2d 184, 187 (I1Il. App. Ct. 1989). A mnor breach is
conpensabl e i n damages but does not usually giveriseto acause of
actiononthe entire contract nor rel ease t he non-breaching party from

the duty to perform E.g., Crcle Sec. Agency, Inc. v. Ross, 437

N. E. 2d 667, 672 (111. App. Ct. 1982).

Here, the partnershi p agreenent provi des t hat an assi gnee or
transferee of alimted partner'sinterest inthe partnershi p does not

beconme a substitute limted partner unless, inter alia, the general

partner consents tothe substitution. Inother words, uponasalein
viol ation of the remai ni ng partners' preenptiverights, the purchaser
woul d obtai n no nore than the assigning partner'sright tosharein
partnership profits and surplus. He or she woul d be unabl e t o exerci se
any of the rights of a limted partner under the agreenent.

Accordi ngly, the principle of del ect us personae woul d remai n intact, 2

and t he non- breachi ng partners woul d not be harmed i n t he sense of
having to accept as alimted partner a stranger tothe partnership
agreenment. EXistence of the "buy back" provision, therefore, does not
transformthe | i mted partnership agreenent i nto an executory contract,
and the defendants' argunment that the trustee |lost the right to
di ssol ve t he partnershi p when he negl ected t o assune t he agreenent as
an executory contract nust fail.

Intheir fourth argunment, the defendants address the nerits of the

trustee's conpl ai nt and assert that evenif the Court were to assune

12 Del ectus personae referstotheright of a partner to exercise
hi s or her choi ce and preference as to the adm ssi on of newpartners.
See Black's Law Dictionary, 428-29 (6th ed. 1990).
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that the limted partnershipis not conducti ng busi ness as the trustee
all eges, this does not constitute grounds for dissolution of the
partnership under Illinois |law. Section 802 of Illinois' Revised
Uni formLi mted Partnership Act ("RULPA"), upon which the trustee's
di ssol ution action is based, provides:

Judi ci al Di ssolution. On application by or for
a partner the circuit court of the county in
which the regi stered of fice of the partnershipis
| ocated nmay order dissolution of a |limted
partnership whenever it is not reasonably
practicable to carry on the business in
conformty with the partnership agreenment.

805 I LCS 210/ 802 (enphasi s added). Further, the RULPA provi des, with
certai n exceptions not applicable here, that "[a] |imted partnership

may carry on any business that a partnership without limted partners

may carry on. . . ," 8051 LCS 210/105 (enphasi s added), and Il linoi s’
Uni formPartnership Act ("UPA"), which appliesequallytolimted

partnershi ps, defines a partnership as "an associ ati on of two or nore

personstocarryon. . . abusiness for profit."” 805 1LCS 205/6(1)
(enphasi s added). Accordingly, it isclear that alimted partnership

must carry on a busi ness, see Urban v. Brady, 230 N. E. 2d 65, 67 (I11.

App. Ct. 1967); Inre Dolton Lodge Trust No. 35188, 22 B. R 918, 925

(Bankr. N.D. 1l11. 1982), and that a partnershi p may be di ssol ved upon
its failure to do so.

Here, the trustee all eges that the partnership has failedto act
inaccordance withits stated purpose of i nvestinginreal estate and
t hat t he partnership, whichsinply holdstitletothe residence, i s not
conducti ng a busi ness of real estate investnment. The pertinent issue,

therefore, is whether nerely holding title to real estate -- if,
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i ndeed, that is all the partnershipis doing-- constitutes carrying on
a busi ness under Il linois|law The Court, however, may not nmake such
adeterminationinrulingonthe defendants' summary judgnent notion
because its resol uti on depends on facts not before the Court. The
Court has no evi dence before it to showwhether thelimted partnership
issinmply holdingtitle to real estate as opposed to conducting a
busi ness of real estate investnent.!® Therefore, sumary judgnent is
i nappropriate at this time, and the defendants' argunment nust fail.

The def endants argue finally that the | anguage of 805 | LCS 210/ 802
-- authorizing the dissolutionof alimted partnership by thecircuit
court of the county in whichtheregisteredoffice of the partnership
islocated-- precludes this Court fromexercisingjurisdictionover
the trustee's cause of action for dissolution of
the limted partnership. The trustee responds that, rather than
forecl osing a bankruptcy court’'s jurisdiction over a dissolution
action, the |l anguage of the statute nmerely establishes the proper venue
for such an action.

Jurisdiction and venue are distinct I|egal concepts.
"Jurisdiction" concerns the power of acourt to decidethe nerits of a
case, whil e "venue" determ nes where acaseisto be heard. Baltinore

&ChioRR Co. v. Mosele, 368 N.E. 2d 88, 91 (Ill. 1977). The venue of

13 The Court notes that had the trustee noved for sunmary
j udgnment on thisissue, supporting his notion w th evidenceto show
that thelimted partnershi p was not conducti ng busi ness, the Court
woul d have beenin a positionto dispose of thisissue. Asit stands,
the trustee has not noved for summary j udgnment, and an unresol ved
question of fact remains as to whether or not thelimted partnership
is merely holding title to the real estate.
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civil actions and proceedi ngs generally is regul ated by statute. See

36 I'll. L. &Prac., Venue 8 1, at 2 (1958). These statutory venue

requi rements are procedural only and do not have any relationto the
gquestion of jurisdiction. Msele, 368 N.E. 2d at 91. Rather, the venue
statutes are designed to insure that the case is brought in a
conveni ent forum -setting venue inthe county of resi dence for the
conveni ence of defendants or inthe place where t he cause of action

arose for the convenience of potential witnesses. |d.; Peile v.

Skel gas, Inc., 610 N. E. 2d 813, 824 (11l. App. C. 1993), rev'd on ot her

grounds, 645 N E.2d 184 (111. 1994).

Section 2-103(c) of thelllinois venue statutes provides that
"[a] ny actionwhichis made | ocal by . . . statute nust be brought in
t he county designatedinthe statute.”™ 7351LCS5/2-103(c). At conmon
| aw, every cause of action was cl assifiedfor purposes of venue as
either transitory or local. Peile, 610 N.E. 2d at 823. Atransitory
action fol |l oned t he def endant and coul d be brought i n any county where
t he def endant was found. 1d. Incontrast, alocal action could arise
inonly one place as, for exanpl e, an actioninvolvingreal estate. 36
I11. L. & Prac., Venue 8§ 1, at 3.

Inthis case, the trustee's action brought pursuant to section 802
of the RULPAis "an action nmade |l ocal by . . . statute,” asthe statute
specifies thelocationfor bringinganactiontodissolvealinmted
partnership as "the county in which the registered office of the

limted partnershipis|located.” 8051LCS 210/802.% This provision

4 By contrast, the statute governing dissolution of a general
partnershi p does not specify a situs for the cause of action. See 805
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evidences thelllinois legislature sintent to provide a conveni ent
forumfor partners seeking to dissolvealimted partnership. The
statute contains nolanguagelimting acourt's jurisdictionto hear
t he di ssol ution action but, rather, makes such an action | ocal for
pur poses of venue. Section 802, therefore, is avenue provisiononly
and does not preclude this Court fromexercisingjurisdictionover the
trustee's cause of action. See Peile, 610 N E 2d at 824 (hol di ng t hat,
under 7351 LCS5/2-103(c), "certain actions remai n as | ocal acti ons and
must be brought in a particular county").

While the defendants' argunment relates to this Court's
jurisdictionto hear the trustee's dissolutionactionrather thanto
t he proper venue for bringingthe action, venueis appropriateinthis
Court under 28 U. S. C. 8§ 1409(c), which allows a Chapter 7 trustee who

adopts a debtor' s cause of actiontofilesuit inthe federal district

court "for the district where the State . . . court sits in which,
under nonbankruptcy venue provisions, the debtor . . . may have
conmmenced [t he cause of action]." 28 U.S.C. 8§ 1409(c). Inthis case,

the regi stered of fi ce of the defendant partnershipisinBelleville,
I11inois. Accordingly, venue for adissolutionactioninstate court
wouldlieinthecircuit court of St. dair County, Illinois, whichis
withinthe federal judicial district for the Southern District of

[11inois.

| LCS 205/ 32; see also De Liceav. Reyes, 410 N. E. 2d 179, 180 (111 . App.
Ct. 1980) (hol di ng t hat an acti on for accounti ng and di ssol uti on of a
general partnershipinlillinoisistransitory and personal in nature so
that venue is determ ned by the residence of the parties).
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The def endant s mai nt ai n, however, that evenif this Court has
jurisdictionto hear the trustee's dissolution action, it should
abstai n fromdoi ng so. Under the abstention provisions of 28 U.S.C. §
1334(c), this Court may voluntarily abstain fromhearing a proceedi ng
"arisingunder title 1l or arisinginor relatedto a case under title
11" inthe interests of justice or comty with state courts, see 28
U S.C. §1334(c)(1), ' and nmust mandatorily abstain fromhearing a
proceeding that is nerely "related to" a case under title 11 if an
acti on has been commenced and can be tinely adj udi cated i n state court,
see 28 U . S.C. § 1334(c)(2).1*

It makes nodifferenceinthis case whether the trustee's action

15 The discretionary abstention section provides:

Not hi nginthis section prevents adistrict
court in the interest of justice, or in the
interest of comty with State courts or respect
for State |l aw, fromabstaining fromhearing a
particul ar proceedi ng ari singunder title 11 or
arising in or related to a case under title 11.

28 U.S.C. § 1334(c)(1).

' The mandatory abstention section provides:

Upon tinely notion of a party in a
pr oceedi ng based upon a State | awcl ai mor State
| aw cause of action, related to a case under
title 11 but not arising under title 11 or
arisinginacaseunder title1ll, withrespect to
whi ch an acti on coul d not have been conmenced i n
acourt of the United States absent jurisdiction
under this section, the district court shall
abst ai n fromheari ng such proceedingif an action
i's commenced, and can be tinely adjudicated, in
a State forum of appropriate jurisdiction.

28 U.S.C. § 1334(c)(2).
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for dissolutionof the partnershipis characterized as "ari sing under,”
"arising in," or "related to" the debtor's bankruptcy case, as
abstentionis not warrant ed under either the nandatory or discretionary
abstention provisions. First, there has beenno actionfiledinstate
court that would form a basis for mandatory abstention under 8§
1334(c)(2). Indeed, the defendants, perhaps recognizingthe futility
of their argunment, have not made a formal notion for abstention.
Mor eover, not hi ng suggests tothis Court that it should voluntarily
abstain fromhearing Count Il of the trustee' s conplaint. The parties’
l[itigation of related facts and i ssues under Count | is currently
proceedinginthis Court, and the i nterests of judicial econony and
timely disposition of this case favor hearing Counts | and Il in
tandem Accordingly, the Court will not abstain fromhearing the
trustee's dissolution action set forth in Count Il

SEE ORDER ENTERED THI S DATE

DATED: August 3, 1995
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